tOs never too late for estate planning

How muchtime passedrom the daythata will is signedto theday thatit takeseffect?
Typically, manyyears.Yearsin which assetvaluescanchangedramatically;somefamily
membersareborn, andothersdie. The passagef time candramaticallyalter family
circumstancesindresourcessothata regulamwill review is asimportantasa regulammedical
checkup WhatOsnore, the estatetax law is subjectto suddenchangesothatwills often
becomedessthanoptimal for tax purposes.

WhathappensvhenthereviewisnOtone,anda will provesinadequate™appily, through
a processgalledpost mortem estate planning, anexperiencecexecutorcanprovidea remedy.
In particular,the executormay be ableto recommendhe carefuluseof disclaimers so aseffec-
tively to amendthe estateplanto savetaxes,or to meetthe needsof the beneficiariesbetter.

A disclaimeris simply therefusalto accepta gift or bequestFor example sayJohn
leaveshis entire estateto his wife, Mary, but after his deathMary believesthata portionof the
estateshouldpassto their children.If Mary disclaimsa portion of herinterest,theamounts
disclaimedwill passunderotherwill provisionsor underthe laws of intestacy(the statelaws
thatapplyin theabsencef a will). To the ordinary person this looks like a gift from Mary to
the childrenout of herinheritance But if the disclaimeris properly handledthe taxlaw treats
thetransferto the childrenascomingfrom John,throughthe estate not from Mary. The
differenceis morethansemanticsNit eliminatesthe gift tax on the disclaimer.

Saving taxes

Disclaimerscanfine-tunean estateplan after all relevantfactsareknown, andthey canbail
out anestateplanthat provesto betax inefficient. The motive for the disclaimeris not
important.Herearea fewsituationsculled from IRS PrivateLetter Rulings,where
disclaimershaveimprovedan estateplan:

¥ A largermarital deductionwascreatedor anestateplan draftedbeforethe adventof
the unlimited marital deductionin 1982.

¥ The maritaldeductionwasreducedo ensurefull useof estatetax credits,reducing
estatetaxesat thedeathof the surviving spouse.

¥ A marital trustwith generalpowerof appointmentwasconvertedo a Qualified
TerminablelnterestProperty(QTIP) trustto savegeneration-skippingransfertaxes.

¥ A defectivecharitableremaindertrust wasmadea OreformablaterestCeligible for the
estatetax charitablededuction.

¥ A surviving spousevasmadethe solebeneficiaryof anIRA, permittingthe spouseto
treatthe IRA asherown andextendthelife of the IRA.



¥ A direct bequesto grandchildrenwhich is subjectto the generation-skippingransfer
tax, wasreducedor increasedo anamountequalto the exemptionfrom thattax.

Looking forward

Giventhe knowledgethat the possibility of a disclaimemwill be available,it is possibleto
developthe estateplan contemplatingNeveninvitingNthe useof this estateplanningtool.

For example,a beneficiarymight be giventhe option to disclaima portion of his or her
inheritancein orderto let the amountpassto a designateaharity. This will producean estate
tax deductionthatcanbe morevaluablethananincometax deductionfor the samecharitable
gift. NelsonRockefellerOwill includedprovisionsof this sort.

Similarly, a surviving spousemay be giventhe option to disclaimto permitoptimal
funding of a family trust. Sucha trustwill bypassthe surviving spouseCastate reducing
overall estatetaxesfor thefamily. The surviving spousemay evenbe a beneficiaryof the
family trustwithout impairing this strategy.This approachs especiallyvaluablewhen
qualified retirementplan asset®r an IRA will makeup a substantiapart of the estate.

Joint property

Whatif propertyis ownedjointly, with rights of survivorship?Herethe tax rulesbecome
moredifficult. Onecannotdisclaimwhatonealreadyownsin orderto dodgethegift tax; that
muchis certain.But it may be possibleto disclaimthe survivorshipinterest,dependingupon
the statelaw governingthe creationof joint interests Additionally, different rulesmay apply
to survivingspouseghanthosethatapply to otherjoint tenants.

Estateplannerscommonlyrecommendagainstexcessiveuseof jointly ownedproperty
in the estateplan. The potentiallossof postmortemflexibility is onereasorfor that
recommendation.

Formal requirements

Disclaimersarenot tools for amateursAmong the requirementdgor a tax-qualifieddisclaimer:

¥ thedisclaimermustbein writing;

¥ it mustbe madewithin nine monthsof thetransfer;

¥ the disclaimantmustnot haveacceptedany benefits(suchas anincomedistribution)
from the disclaimedproperty;

¥ thedisclaimantmustnot direct the dispositionof the disclaimedproperty;and

¥ the disclaimantmusthaveno benefitfrom the disclaimedpropertyafter the disclaimer,
unlessthe disclaimantis the surviving spouse.

A lot to think about?To sortthroughtheserequirementandidentify the opportunities

thatdisclaimersrepresentalls for the assistanc®f an experiencecstateplanningattorney



or professionalsn estatesettlemensuchasus. Speakwith your professionaldvisorsto

explorehow this planningtechniquemay be usefulin your situation.
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